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" Government Sgrvants are covered by clause-?2 of Annexure-1I
to the Sovernment order daced:30-3-2002, it applies nnl} to
Group — A and Group-8 Officers ~lausa-3 applies to a candlgate.
if his fatherBs, mother 's/Guardian's gross annual income exceeds
ies, 2.6G0 lakhs. This clause applies only to candidates, where
whose father, mtherjguardian are not covered b_t,r clause-2,

with.in claus=-2 thruugh they ha =t Ln m L,auarnment Servarnts,
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they cannot be _brought under tne *E"tri:n-on of lause-3 on 1 #

I:he ground that throvugn they nap ened to be group-C employees

in the Gouernment theJ.r Jross .m-:f:me axceeds rs.z CO lakhs.
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IN THE HIGH COURT OF KARNATAKA AT BANGALORE

DATED THIS THE 5% DAY OF FEBRUARY ZUI‘!‘E/,
L

BEFORE
THE HON'BLE Mr. JUSTICE AJIT J GUNJAL

WRIT PETITION No. 19469 OIF 2005{EDN-CET)
L

BETWEEN

Dhanya Balakrishna,

D /o Balakrishna D.P,

Aged 18 vears,

Doddadka House,

K.Peraje Village and Post,

Madiken Taluk,

Kodagu District. -..PETITIONER

(S1i Vinavaka, Adv. for Ashok Haranahalli, Adv.)

AND:

1. Common Entrance Test Cell,
Rep. by its Special Officer,
Malleswaram,

Bangalore.

2. The State of Kamataka,
Rep. by its Secretary,
Department of Social Wellare,
M.S.Building, Bangalore. ...RESPONDENTS

(Sri N.K.Ramesh, Adv. for R1; Sri B.Manohar, AGA for
R2)

This W.P is filed under Articles 226 and 227 ol the
Constitution of India praying to quash the

f-"“ mmmmlcatmn dated 01.03.2005 bearing  vide

m‘xun* A and direct the R1 to redraw the ranking list
v excluding those candidates who have been given the
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benefits to the Gronp 3A on the basis of the Circular
dated 01.03.2005.

This W.P coming on for hearing this day, the Court

made the following:
ORDER

The writ petition is liled questioning Lhe
clarification issued by the second respondent dated
01.03.2005, a copy of which is produced at Annexure-A.
Pursuant to the said notification, the Government! has
clarified that the parents who are classified as Group-C
emplovees are eligible for the benefit of reservation
under Categorv-3A notwithstanding the fact that their

income is more than Rs.2,00,000/- per annum.

2. The case of the petiticner is that she has
completed Pre University Course and obtained 90.33%
in PCB subjects. The petitioner appeared for the
Common Entrance Test and her ranking was 3437. The

petitioner’s father is an agriculturist and also a Coffee

___-;:'-!inc}.nfn certificate  is  produced at  Annexure-C.

u , ,
',ui{ 4% According to the petitioner, her claim ought to have
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been considered under Category-3A. But however, the
respondents have allotted seats to other candidates
under this category even though their income is more
than Rs.2,00,000/- per annum. In view of the
notification at Aimexure-A, the petitioner is deprived of
a seat in MBBS course, inasmuch as, if the said
notification at Annexure-A had not come into force, the
petitioner would have stood a better chance of getting

admission to the MBBS course.

3. The learned counsel appearing for the petitioner
solely relies on a ruling of the Apex Court in the case of
NAIR  SERVICE SOCIETY VS, STATE OF KERALA
reported in 2007 AIR SCW 5276. e submits that no

reasons are assigned as to why the subsequent

notification is issued substituting clause (3) ol the
carlier notification, a copy of which Is produced at

Annexure-D and Gazetted on 11.04.2002.

g B2 N4y
@ - "‘-n.#% 4. Mr.Manohar, learned Covernment Advocate

of Annexire-
p
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D was brought about having regard to the decision
rendered by this Court in the case of MISS HAJIKA
TARANNUM AND OTHERS Vs. COMMON ENTREANCE
TEST CELL, GOVERNMENT OF KARNATAKA AND
OTHERS reported in 1996(5) KLJ 585. He hwther
submits that the said view is affirmed by the Division
Bench. He further subimits that Annexure-1£ would also

givenn cniough reasons as to why this amendment was

required.

5. 1 have perused Annexures-A, D as well as the
clarificatory note at Amnexure-[, Apparently, the
concession and the benefit of reservation was extended
to certain persons who are classified as Category-SA.
The Government notilication at Annexure-D would
exclude certain persons from reservafion whose parents’
gross income is more than Rs.2,00,000/-. Indeed, there
are scveral personalities who are classified in Clause (1)

and also Clause {2). We are copcerned only with Clause

' {'. Indeed, this Court while dealing with a similar, if
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(3) are also excluded it would amount to “taking away
with one hand whal is given by the other” and such a
consiruction will lead to anomalous situation and will
be destructive ol the very object of  providing
reservations o the truly identified Backward Classes.
In this background, this Court was of the opiruon thal
such classilication, inasmuch as, the parents’ who are
Group-C  emplovees and  whose ncome  exceeds

Ks.2,00,000/- are also excluded [rom the creamy layer.

3. Indeed, a perusal of Annexure-EE would indicate
that such a classification was modified solely on the

basis of the judgment rendered by this Court in the

aforesaid case. But however, what is required to be
seen is much water has flown under the bridge since
the said decision was rendered. The Apex Couwrt in the
Nair Service Sociely’s case while dealing with the locus
standi has observed that the petitioner society has
raised a question about identification of creamy layer
;{gain and again and had been taking part in the

‘ﬁﬁmceclings hefore Commission appointed, by Slate
P ',
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Government lor fixing the criteria. More over, when the
question of such grave importance has been brought to
the notice of Supreme Court, having regard to the
principle underlving the purport and object for which
the ‘creamy laver’ was sought to be excluded, Courts
certainly cannot shut its eve and refuse to determine
the question. Apparently, on the question of locus
standi in the case on hand, it is te be noticed that the
petitioner certainly was an  aggrieved party at one
particular point of time, It is no doubt true that the

petitioner has pursued her study in a different

discipline, inasmuch as, she had taken up Dental
Surgery, but that by itselll it cannot be said that this
Cowrt cannot examine the said question. Apparently,
the endeavour of the State is to evolve a criterion in
tune with the underlying constitutional scheme that the
protection is required to be given only to those who
remain socially and educationally backward and not to

those who have ceased to be. These who are no longer

:mbers of the socially and educationally backward
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reservation. In the case on hand, it is to be noticed the
parents ol the ward who are clause (3} emplovees ol the
CGrovernment and whose combined income exceeds
Rs.2,00,000/- were excluded and they were classilied as
Creamy Laver. There must be some rationale in
bringing the said Group-C employees whose annual
income is more than Rs.2,00,000/- within the ambit of
non-creainy layver.  Apparently, the basis for the said
notification is the decision rendered by this Court. But
Liowever, the State was required to be more vigilant and
should have cxplored the concept of what is meant by
creamy layer and who can be construed as economically
hackward who are not in a position to afford the

expensive education which are in the nature of

Engineering, Dental or Medical. A perusal of the said
notification does not show that such an exercise has
been done.  Indeed, the State is required to take into
consideration the level of literacy, the village income, the
rise of living index and other relevant factors.

Apparently, such an exercise has not been done. The

ost of index of living is also an essential ingredient or ¢
o

o




part to classify as to who can be termed as coming
under the creamy laver. Indeed, the State Govermunent
has not taken into consideration the cost of living bul
has straightaway combined the income of both the
parents who are working in Group-C and whose income
level exceeds Rs.2,00,000/-. Nevertheless, they shall not
be considered under the creamy laver. In fact, there is
no rationale behind why such an amendment is brought
substituting clause (3) of the earlier notification,
Indeed, it an example is required, if the income of both
the parents in Group-C exceeds Rs.2,00,000/- and the
optimum is not prescribed, it would lead to absurdity,
inasmuch as, in clause (2) of the notification at
Annexure-D, if the income exceeds the amount specified
in clause {2), it cannot be termed as a creamy laver, but
is excluded. Indeed, clause (2) would refer to Class-II
Officers who are working in the Government
Establishments and there is no reason as to why there

must be such a classilication between Group A, B and
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without anv upper limit, they would almost stand on
par with the income of Group-B emplovees. There is no
reason as to why even Group-B should be included in
the creamy layer, Indeed, there must be some rationale
while fixing the income in respect of the creamyv laver.
In fact, no reasons are assigned by the State to justify
its stand as to on what basis, notwithstanding the
income of Group C employees exceeding Rs.2,00,000/ -,
they are to be excluded. The Apex Court while
considering this question has observed thus:

“The findings of a Commission in respect of a

maltter of such grave significance and importance

should have becn based on scientific data as also

cvidence of experts. 1T Govermmnent tends tlo

consider without adequate data and inquirv, a
stage would come when the whole system of
reservation will become farcical and negation of
constitutional provisions. Hence, before arriving

at the final conclusion, it should have noticed the

= .\{b rate of inflation and other relevant factors.

\,; l’ﬂcoﬂﬂmi{: growth of a country, as a result of the




village income of citizens of India, keep on
changing, although while determining an issue as
to whether persons who have attained economic
sufficiency so as not to furthermore describe them
as economically backward is required to be taken

into consideration.”

7. This takes us to the additional praver of the
petitioner. Indeed, the petitioner wants to unsettle what
is settled way back in the year 2005, inasmch as, she
wants the re-ranking to be done. It is trite that the
petitioner is seeking such a reliel, inasmuch as, we are
in the vear 2009. Most of the students, if not all, have
completed their course and most have passed out of the
college. In the circumstances, putting the clock back
and directing the respondents to admit her to any of the

courses on the basis of quashing of Annexure-A would

not arise. In fact, this would be a multitude exercise
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Consequently, I am of the view that the petitioner
succeeds in part.  Consequently, the following order is
passed:

(1) Petition is allowed in part. Annexire-A stands

quashed.

(2} The prayver of the petitioner to redraw the rank

list cannot be granted. The saine stands

rejected.

Fule is made absolute to the extent indicated

above,
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